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OPINION

I. Factual Background

The Appellant, Harold M. Bayuk, was convicted by a Hickman County Circuit Court jury
of one count of driving under theinfluence and one count of drivingon arevoked license. Following
his conviction for DUI, the Appellant waived his right to have the jury sentence him and instead



submitted the issue of enhanced punishment to thetrial court. Thetrial court found the Appellant
guilty of DUI, third offense, and sentenced him to eleven months twenty-nine days, with 150 days
to serve. On apped, the Appellant argues that the trial court erred in sentencing himto serve 150
daysinstead of the statutory minimum of 120 days.

1. Analysis

The Appellant bearsthe burden of demonstrating to this court why the sentenceisimproper.
Sentencing Commission Comments, TENN. CoDE ANN. 840-35-401(d)(1997). Tothisend, “[w]hen
apaty seeksgppe latereview thereisaduty to preparearecord which conveys afair, accurate and
complete account of what transpired with respect to the issues forming the basis of the appeal.”
Statev. Ballard, 855 S.W.2d 557, 560 (Tenn. 1993). This court is precluded from considering an
issuewhentherecordisincompleteregarding that issue. Ballard, 855 S.W.2d at 561. Intheabsence
of a complete record, this court must conclusively presume that the ruling of the trial court was
correct. State v. Griffis, 964 SW.2d 577, 593 (Tenn. Crim. App. 1997). In the instant case, the
Appellant failed to include atranscript of the sentencing hearing for our review. Therefore, wemust
presumethat thetrial court correctly sentenced the Appellant. Statev. Osborn, No. 03C01-9803-CR-
00118 (Tenn. Crim. App. at Knoxville, Mar. 13, 2000).  Accordingly, we affirm the judgment of
the trial court.

Notwithstanding, wefindit necessary to addressan additional issuenot raised by either party
upon appeal. First, we note that the Hickman County Grand Jury returned an indictment against the
Appellant on the following three counts: (1) driving under theinfluence of anintoxicant; (2) driving
on arevoked license; and (3) driving under the influence of an intoxicant, third offense. The jury
subsequently found the Appellant guilty of Counts 1 and 2 above and the trial judge found the
Appellant guilty of Count 3. In effect, the Appellant was convicted of both DUI and DUI, third
offense, for the same incident, with accompanying judgments of conviction being entered for the
respective offenses. Moreover, we note that the sentencesimposed in Counts 1 and 3 wereordered
by thetrial judge to be served consecutively, resulting in a probationary period that isnot authorized
under TENN. Cobe ANN. 8 40-35-303(c)(sentence may not exceed the statutory minimum time for
the conviction offense). We find thisto be plain error. See Tenn. R. Crim. P. 52(b).

The Appellant should have been convicted of only one DUI offense as there is only one
statutory violationfor DUI, that being TENN. CobE ANN. 855-10-401. The punishment for multiple
DUI offenders is contained in TENN. CoDE ANN. § 55-10-403. This code provision constitutes
enhanced punishment and is not anew or separate offense.! See also Statev. Marbury, 908 SW.2d
405, 407 (Tenn. Crim. App. 1995). TENN. CobE ANN. 8 55-10-403(g)(2) requires the prosecution
to provide notice to the defendant when prior DUI convictions will be considered for purposes of
enhancing his or her sentence. This notice requirement is met when the prosecution places the

lThe record reflects that Count 3 of the indictment alleging DUI, third offense, was presented by the district
attorney to the grand jury, with the grand jury indicting the Appellant for DUI, third offense. Again, for ingructional
purposes, because DUI, third offense, does not constitute a substantiveoffense, no action wasrequired by thegrand jury.
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required information, such as the time, place, and state of any prior convictions, in the chargng
instrument. TENN. Cobe ANN. 8 55-10-403(g)(2). Once again, we emphasize that such information
isused for enhancement purposes only.

CONCLUSION

Based upontheforegang, weaffirmthe Appellant’ ssentence but remand thiscasetothetrial
court for dismissal of Count 3. The Appellant’s jury corviction for DUI under Count 1 remans.
The judgment of conviction for Count 1 isto be amended to reflect the trial court’ s imposition of
enhanced punishment as a DUI, third offender.

DAVID G. HAYES, JUDGE



